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The H-2A Visa program is a popular program for farmers seeking to hire temporary, seasonal
workers. The original H-2 visa program was established with the Immigration and Nationality Act of
1952 for general nonimmigrant, temporary foreign workers. The 1952 act was later amended by the
Immigration Reform and Control Act of 1986. That Act separated H-2 visas into two groups; the H-2A
visa program for agricultural workers and an H-2B visa for non-agricultural workers. In its first year,
only 44 H-2A visas were issued. According to the USDA, around 253,600 H-2A visas were issued for
fiscal year 2021.

For many years in Kentucky, you mostly found H-2A workers on Kentucky tobacco farms. However,
as many farmers have experienced a lack of dependable employees, more and more non-tobacco
farms have shifted to the H-2A visa program to supplement labor needs during the year. Part of the
H-2A certification process is to certify that there are not sufficient U.S. workers who are able, willing,
and qualified to perform the required work and that the work is of a “seasonal” or “temporary” basis.
One of the frustrations of some Kentucky farmers is the fact that many livestock operations,
particularly dairies, are not eligible for H-2A workers since they are not considered to be “seasonal” in
nature.

While not impossible for an individual farm to navigate the lengthy application process for H-2A
workers, it is highly recommended to go through a qualified Farm Labor Contractor. These groups will
help with applications, job orders, and registrations needed for a successful application. However,
even working with a Certified Farm Labor Contractor, the agricultural employer must be
knowledgeable in the rules and regulations of the H-2A Visa.

The application process must begin at a minimum of 75 days prior to the intended start date of the
workers. For first-time applicants, most Farm Labor Contractors want to begin the process at least 3
months before the date of employment. New rules for applications filed on or after November 14,
2022 and employment starting on or after February 13, 2023 (the 2022 Final Rule) require an
electronic application process which streamlines the process between the Department of Labor and
the State Workforce Agency. However, there is still additional paperwork to be completed for the
Department of Homeland Security.
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H-2A workers are paid the greater of the Federal or State Minimum Wage, the Adverse Effect Wage
Rate (AEWR), or the Prevailing Wage for the activity. For most H-2A workers in Kentucky, the AEWR
has been the determining wage rate. However, there may be some activities performed by an H-2A
worker that would necessitate the use of the Prevailing Wage Rate. The 2022 Final Rule revised the
methodology in determining the applicability of using the Prevailing Wage to increase its usage for H-
2A workers. For general farm labor, these new rules would not apply. However, if you employ H-2A
workers for higher skilled labor, such as building, driving that requires a CDL, or other specific skilled
labor, then those workers would qualify for Prevailing Wage pay. When completing the H-2A
application, which includes a description of tasks to be performed by the H-2A workers, the employer
must adequately describe the work to be done so an appropriate determination can be made if the
Prevailing Wage is to be used for any jobs on the farm.

Another change with the 2022 Final Rule is the more widespread U.S. Referral process. Referrals are
now allowed via email to the employer. Anyone (around the world) that has access to the referral
website can apply directly to the U.S. employer by emailing them. This has resulted in farmers getting
many emails directly from individuals from outside of the U.S. However, employers should know that
they are only required to respond to applicants that are already certified to work in the U.S.

The Wage and Hour Division of the Department of Labor is the enforcement arm for the H-2A Visa
program. The number one infraction of H-2A employers, and it has been for some time, remains the
record-keeping aspect. H-2A employers are required to pay the H-2A workers in a timely manner, no
less than twice monthly. The H-2A worker is to be given an hours and earnings statement that must
include at the least the following, for each day in the pay period: specific activities performed, hours
offered to work, hours actually worked, hourly rate and/or piece rate of pay and pieces paid on, total
earnings for the pay period and any deductions from wages. Including the activities on the earnings
statement has become even more important if there is a chance that the activity may be impacted by
the more detailed prevailing wage pay requirements passed in the 2022 Final Rule. If, during a Wage
and Hour Audit, it was determined that a higher wage rate should have been paid, then the employer
would be required to pay back pay and would be changed penalties.

The use of the H-2A visa program has allowed Kentucky farmers access to employ seasonal,
temporary foreign workers. The regulations outlined in this article are only a few of the complete
requirements. The Department of Labor (DOL) will soon be providing additional information regarding
the changes as a result of the 2022 Final Rule. Although the changes are not expected to impact a
majority of H-2A workers, for those that are impacted (workers for higher-skilled jobs), the effects may
be significant. Once the DOL releases that additional information, we will update this information for
you.
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